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Securing the rights and protection of
children on the move

This short background paper is intended to address the question:
how do children moving because of the effects of climate change
fit into existing international laws and frameworks? The paper also
briefly considers the intersection of COVID-19, climate change and
migration, with a focus on the particular effects on children.

WHY IS THERE A NEED FOR FURTHER WORK ON CHILDREN AND
CLIMATE CHANGE-RELATED MOBILITY?

There is considerable (though still insufficient) literature on the

impacts of climate change on children.! Compared with adults,

children are physically more vulnerable to the direct effects of
extreme heat, drought, and natural disasters.? For example, a World
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factors, climate-driven mobility of children, whether displacement,
voluntary or forced migration, is another area where more research

days, experts, policymakers and data are needed. According to Ruppel-Schlichting, Human,
and young people from around and Ruppel, “Risks associated with climate-induced migration
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debate on climate change.

labor, and relocation to informal settlements with insufficient

When it comes to displacement and disasters, there seems to
be a general consensus that, “Children are inherently more
vulnerable than adults when exposed to the risks associated
with displacement due to their physical, psychological, and
emotional immaturity, and reliance on adults for their personal
security both at the time of moving and in its aftermath.”®
While there is increasing recognition of children’s needs for
protection,® particularly for unaccompanied children, there is
also recognition that there are many unmet protection needs in
emergency situations.” As the International Federation of Red
Cross and Red Crescent Societies observes, “Among the most
neglected forms of child protection in emergencies include child-
focused gender-based violence, trafficking and migration, and
child labour, and violence against children with disabilities.”®



International human
rights law continues
to apply to people on
the move, whether
they travel within
the borders of their
countries or cross
into other countries,
whether they are
displaced by conflicts,
disasters, or climate
change, whether they
are children or adults.

What is the Convention on
the Rights of the Child?

It is an international treaty that
recognizes the human rights

of children, defined as persons
up to the age of 18 years. The
Convention establishes in
international law that States
Parties must ensure that all
children — without discrimination
in any form — benefit from
special protection measures
and assistance; have access

to services such as education
and health care; can develop
their personalities, abilities and
talents to the fullest potential;
grow up in an environment

of happiness, love and
understanding; and are informed
about and participate in the
achievement of their rights in an
accessible and active manner.

Existing frameworks for protecting
children on the move

People, including children, do not lose their fundamental human rights
when they migrate or are displaced. International human rights law
continues to apply to people on the move, whether they travel within
the borders of their countries or cross into other countries, whether
they are displaced by conflicts, disasters, or climate change, whether
they are children or adults.® These basic rights are included in, for
example, the Universal Declaration of Human Rights; the International
Covenant on Civil and Political Rights; the International Covenant on
Economic, Social and Cultural Rights; Convention on the Elimination
of all Forms of Racial Discrimination; Convention on the Elimination
of all Forms of Discrimination against Women; and Convention on the
Rights of Persons with Disabilities.'

In addition, three human rights instruments are particularly relevant
to this discussion: the International Convention on the Protection of
the Rights of all Migrant Workers and Members of Their Families, the
Convention Relating to the Status of Refugees, and the Convention on
the Rights of the Child.

Children who cross an international border because of the effects

of climate change, like adults, are generally not considered to be
refugees, under the Refugee Convention (although there may be cases
where they can prove that persecution on the basis of one of the five
protected grounds contributed to their displacement). The Migrant
Workers convention (which has yet to be ratified by a major migrant-
receiving country) applies to dependent children of migrant workers
and is less relevant to people who move because of the effects of
climate change. The Convention on the Rights of the Child applies to
all children (article 2) including visitors, refugees, children of migrant
workers and irregular migrants. The basic rights assured to children
include the right to a nationality, the right to physical integrity, the
highest attainable standards of health and education and the right to
be free of discrimination, exploitation and abuse. Article 10 upholds
the right of children to family reunification and article 12 the right to
participation. The Convention specifies that the best interests of the
child should be a primary factor in decisions about the child’s future."

These legal standards all apply to people living outside their countries
of origin. But the fact is that most of those who move because of

the effects of climate change will remain within the borders of their
countries. There is less hard international law applicable to this much



There is no
international
framework specifically
focused on children
who move because of
the effects of climate
change but thereis a
large body of existing
law - both binding

and soft law - which is
applicable to children in
this situation.

larger group of people who are forced to move internally because

of the effects of climate change. The Guiding Principles on Internal
Displacement, based on binding international law, is applicable to
those displaced internally because of conflict or disasters. In particular,
the Guiding Principles highlight the rights of children to protection and
assistance (article 4), to not being recruited by armed groups (article
13), to family life (article 17) and to education (article 23).”? The Kampala
Convention is a binding legal convention for ratifying parties in the
African Union and includes similar provisions for children (Article

VIl, paragraphs 5e and 5f; Article IX, paragraphs 1d and 2c¢).”® It also
explicitly recognizes climate change as a driver of displacement.

In addition to these instruments, there are other examples of soft
law which apply to children who move because of the effects of
climate change, including the Global Compact on Safe, Orderly and
Regular Migration,* the Inter-Agency Standing Committee (IASC)
Operational Guidelines for Protection in Disasters' and the Sendai
Framework on Disaster Risk Reduction.' The Platform on Disaster
Displacement has done remarkable work in highlighting provisions
of national laws and policies related to cross-border disaster
displacement.” The UN Framework Convention on Climate Change’s
Task Force on Displacement has also worked on the issue of those
who move because of the effects of climate change.’® Similarly, there
are Guidelines and a Toolbox on Planned Relocations.’ UNHCR and
IASC have also published specific guidelines on how to respond to
unaccompanied children.?

Unfortunately, there have been few systematic efforts to evaluate

the effectiveness of these examples of international soft law and
operational frameworks — much less their effects on children. Phil
Orchard examined the 40 countries which have adopted laws or
policies on internally displaced persons and finds that less than half
have implemented these laws, even partially.?’ The many soft laws
and operational frameworks for migrant and refugee children have
not been systematically evaluated,?? but there are a number of studies
attesting to their utility in specific settings.?

To sum up: there is no international framework specifically focused on
children who move because of the effects of climate change but there
is a large body of existing law — both binding and soft law — which is
applicable to children in this situation.

As is the case with all human rights law — and probably all law
generally — there is a significant gap between the good intentions
of these documents and how they are applied in practice. As
noted above, although there have been efforts to evaluate the



implementation of the Guiding Principles on Internal Displacement,
and multiple studies exist on the use of child protection frameworks
for refugee and migrant children — particularly unaccompanied
children — there have been few efforts to analyze the utility of these
frameworks for children moving because of the effects of climate
change.? A recent study by OHCHR includes a number of good
practices which governments have implemented to uphold the rights
of children affected by climate change but notes the lack of coherence
in these policies.?® Although there are undoubtedly many factors
which come into play, it is most likely that governments implement
policies to protect migrant and refugee children only when the issue
comes to the fore, when a government has the political commitment
to act and when it has the capacity to do so.2® There are difficulties

in defining groups of children who move precisely because of the
effects of climate change. Some may be displaced because of natural
disaster; some may accompany their parents who leave their homes
because of lack of economic opportunities, perhaps exacerbated by a
changing climate; some may move not because of an immediate threat
to life but because they see the ‘writing on the wall” and decide to use
existing migration routes (work, study, for example) while they can.
While many scholars and policymakers have recognized that there is a
substantial legal gap for people moving to other countries because of
the impact of climate change, there is little political will internationally
to draft a new convention or binding international agreement.

COVID-19, climate change and migration: effects on children

The World Bank has identified the triple shock posed
by COVID-19: the health effects of the virus itself, the
effects of measures to control its spread and the
subsequent global recession.?’ All of these affect
migrants and refugees.

There are several ways in which climate change and
COVID-19 intersect. Perhaps most broadly, these are
both threats to humanity which are affecting people
in all regions of the world, including children. Many
governments, UN agencies, academics and civil
society are highlighting the serious - often disastrous
- effects of COVID-19 on mobility patterns around
the world.?® Asylum-seekers are finding it more
difficult to access other countries to ask for asylum.
When Cyclone Harold hit the Pacific Islands in April
2020, international aid workers could not enter the
country of Vanuatu because the borders were closed
to prevent the spread of the virus.? We know that

sudden-onset weather-related disasters have severe
effects on children, including domestic violence,
family separation, trauma, and overcrowding in
evacuation centres which are now likely to increase
the spread of the virus. In the longer term, children’s
well-being will suffer from the economic impact

of COVID-19 on countries with long traditions

of economic migration and intersections with
environmental drivers (e.g. the dry corridor of Central
America, the long dependence of some Asia Pacific
countries on migrants and their remittances). The
deadly trifecta of climate change, economic despair
and COVID-19 likely to increase smuggling, trafficking,
child labour, early marriage, and a diminished role for
child protection advocates. As countries implement
policies to stop the spread of COVID-19, the effect on
vulnerable migrant, refugee and displaced people,
including children, should not be overlooked.




Recommendations

IN THE SHORT TERM:

Governments should begin planning now not only for more people
moving for environmental reasons but also for large numbers of
children moving. This includes reviewing disaster response and risk
reduction prevention efforts as well as beginning to anticipate and
plan for those moving because of the slow-onset effects of climate
change. These are issues that challenge not only national authorities
but particularly municipal and provincial-level governments.

International and regional organizations can do more to raise
awareness of the particular needs of children who move
because of the effects of climate change. In addition to training
activities, conference papers and meeting reports, advocates
and practitioners could be encouraged to write blogs and

short articles highlighting the issues raised in discussions.
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More research is
needed on the
relationship between
children, climate
change and migration,
particularly children
who move because of
the effects of drought
and other slow-onset
effects of climate
change.

IN THE MEDIUM AND LONGER TERM:

More research is needed on the relationship between children,
climate change and migration, particularly children who move
because of the effects of drought and other slow-onset effects of
climate change. While there is a growing academic literature on
climate change and mobility, it would be useful to have a synthesis
of this documentation as it pertains to children and young people.

It is difficult to develop policies and implement existing relevant
normative frameworks without having basic information about, for
example, how many children are moving because of climate change
and the particular protection needs of children displaced by different
effects of climate change. For example, are children more likely to
be displaced without their families in hurricanes than in droughts?

On the regional level, regional organizations such as the African
Union, the Association of Southeast Asian Nations and the
Pacific Islands Forum, should consider the applicability of their
regional frameworks to both movement of people (such as the
Kampala Convention) and climate change adaptation (such as the
Pacific Islands Forum’s Boe Declaration) to the particular needs
of children. International organizations, such as UNICEF could
build on their expertise in child protection by identifying and
promoting the legal and operational standards applicable to
children moving because of the effects of climate change. Rather
than developing new international law, the question is rather:
how can we use existing frameworks to protect children on the
move because of climate change, and uphold their rights?

One possible follow-up from this Symposium might be to compile
a listing of basic principles applicable to children who move, both
internally and across borders because of the effects of climate
change - similar to the process used in Guiding Principles on
Internal Displacement. These basic principles could draw on existing
international law and operational frameworks. This compilation
could be spearheaded by UNICEF or another international
organization but to guarantee maximum ownership, it should
incorporate the perspectives of different regions. A draft set of
principles would include input from representatives of different
types of organizations working on these issues (e.g. experts in
climate change, child rights, migration, internal displacement,
legal aspects and, in particular, children/young people).



A second area where further work would be useful would be to
analyze the ways in which Best Interests Determination (BID)
could incorporate assessment of the effects of environmental
change on children who migrate due to climate change. The
BID process is widely used in many different settings and has
been incorporated into policy mechanisms in many countries.

In the case of children in the refugee context, for example,
UNHCR has issued guidelines for BID which include several
references to the broader ‘environment’ and to ‘environmental
risks”.?° But these references seem to refer to the overall context
rather than to the specific risks posed by climate-related events.
An interesting project would be to develop suggestions for
incorporating climate and environmental risks into BID guidelines.
For example, a child may well become separated from parents
or caregivers because of a sudden-onset disaster or the longer-
term effects of climate change and these factors should be taken
into consideration in determining the best interests of the child.

Since it is likely that most of those who move because of the effects
of climate change will move internally, it would be appropriate to
examine particularly the ways in which the Guiding Principles

on Internal Displacement are incorporated into national laws and
policies with a particular focus on children. As the recent report of
the Special Rapporteur on the Human Rights of Internally Displaced
Children notes, children and young people are most likely to suffer
the impacts of climate change and have also been among the

most vocal actors in calling for climate change mitigation efforts.*
Possible directions for pursuing this could include engaging with
the Guiding Principles Cluster® and/or the UN High Level Panel

on Internal Displacement® to consider the ways in which the
concerns of children displaced because of climate change are being
addressed in these forums. Another promising avenue would be

to examine how children’s issues have been incorporated into
African laws and policies developed to implement the Kampala
Convention. Lastly, it would be helpful to compile evidence of the
ways that community-based protection mechanisms have supported
children displaced by both sudden and slow-onset disasters.3*
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